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1 [TAPA
Paznen 2. OcHOBBI IPpaBa U NPABOBbIX 3HAHUIA.
Tema 2.3. O0masi XapaKTepUCTHKA I'PaKIaHCKOr0 NMpasa.
ILnan pa6oThl
1. V3yuenue HOBOTrO MaTepuana.
3ajaHue K YPOKY
1. TlpopaboTare BOMPOC, HCHIOIB3YS JCKIUU MpenojaBatens (mpountath BcE). Cwm.

[Tpunoxenue 1
2.CocTaBUTh KOHCIEKT.

TpeGoBanust Mo 0HOPMIICHHIO TETPAIH:

l.TeTpanas T0KHA OBITH TIOITUCAHA,

2. CTpaHHMIIbI B TETPAJH JOJDKHBI OBITh IPOHYMEPOBAHbI;

3. HOMep nocmasumv _NOCepeouHe 6epxHe20 NOos_KAXCOOU CMPAHUYbL, d PAOOM HANUCAMb
damunuro cmyoenma (011 y0obcmea nposepKiu 8biNOAHEHHOU pabombl).

(Hanpumep: 4 — Hsanos, 5 — Heanos u m.o.)

[locne BbImONHEHWS 3afaHuil  pabOTy HEOOXOAMMO OTIPaBUTh Ha MPOBEPKY
IIPETIOAABATEIIO HA DJIEKTPOHHYIO TOYUTY.
Dnexmponnas nouma: polyakova.yur@yandex.ru

KEJIAIO BAM YCIHHEXOB!

IMPUJIO)KEHUE 1

IHoHsiTHE IPaKIaAHCKOI0 MPaBa, ero NpeaMeT U MeTOJ, NPUHIHUIBI M QYHKIMH,
CHCTEMA I'PAXKIAHCKOI0 NPaBa, COOTHOLIEHHE C APYTHMHU OTPAaCIsIMH.



'paknaHckoe MpaBo — 3TO OTpacilb MpaBa, MPEACTABISIOMAs COO0H COBOKYITHOCTD
IPaBOBBIX HOPM, PETYJIUPYIOIUX MUMYIIECTBEHHbIE U CBA3aHHBIE C UMYIIECTBEHHBIMU JHMYHBIC
HEUMYIIIECTBEHHbIE OTHOLIEHHS, OCHOBaHHbIE Ha PAaBEHCTBE, aBTOHOMUU BOJIM, UMYIIECTBEHHON
CaMOCTOSITEIIbHOCTH MX YYaCTHUKOB.

Kpowme Toro, noa rpa’kjaHCKUM MpaBOM MOHUMAIOT:

1. HayKy KaK CUCTeMY 3HaHUI O TPa)KAaHCKO-TIPABOBBIX SIBICHUSX U KaK JESITeIbHOCTD
IO MPOU3BOJICTBY HOBBIX 3HAaHUH.

2. yueOHBII Kypc Kak cucTeMy HH(POpPMAaIUU O TPakJaHCKO-TIPAaBOBBIX 3HAHUSX.

3. rpa)x/1aHCKOE 3aKOHO/IaTeIbCTBO KaK CHCTEMY HOPMATHUBHBIX aKTOB.

Tepmun '"rpaxkmanckoe mpaBo" OepeT cBOoe Haudano OT Hawboyiee IPEBHEH YacTH
PUMCKOTO TIpaBOTOpsIKA - "HMUBUIBLHOTO TMpaBa’ (iuscivile), Mo KOTOPHIM MOHUMAJIOCH TPABO
xurenei Puma (civesRomani) kak rocynapcrBa-ropoja (civitas), T.e. MpaBo UCKOHHBIX PUMCKHUX
rpaxaaH - KBUpuToB (iuscivileQuiritium, "KBUpUTCKOE TrpaxkaaHckoe mpaBo"). B nanpHeimeMm,
KaK M3BECTHO, iuscivile 0XBaTWIO MPAaKTUYECKH BCIO O0JACTh YAaCTHOTO Ipasa (iusprivatum) u
CTaJI0 OTOXKAECTBIATHCA C HHUM, a 3aT€M H3BECTHBIM Mpolecc pelenuuu (3aMMCTBOBAHMUSA)
PHMCKOT'O YaCTHOTO IpaBa €BPONEHCKUMH MPABOMOPAIKAMH IPUBEI K IEPEHOCY 3TOTO MOHATHS
B COBPEMEHHYIO IOpUANYECKYIO TepMuHOIoruto (Zivilrecht, droitcivil, civillaw).

B u3BecTHOM cMbICie TpakJIaHCKOE MPaBO ACHCTBUTEIBLHO MOXHO CUMTATh "TPaBOM
rpaxaaH", TMOCKOJIbKY OHO TMPHU3BAHO PEryJUpOBaTh TMOJABISAIONIEE OOJBIIMHCTBO HX
B3aMMOOTHOIICHU MMYIIECTBEHHOTO, a B ONPEACICHHOM Mepe W HEUMYIIECTBEHHOTO
xapakrepa. [losTromy rocymapcTBo (myOnuyHasi BIAcTh), YYUTHIBAsl YaCTHBIM XapakTep TaKUX
B3aMMOCBSI3€H, €O CBOEH CTOPOHBI TPEAOCTABISET CBOMM TpakJaHaM BO3MOXKHOCTb
CaMOpEryJIMpPOBaHUs 3TUX OTHOUICHWM, MO0 HUKaKHUE €ro OTAeNbHbIe HOPMAaTUBHBIE aKThbI, HU
JTa’ke MX COBOKYITHOCTh HE B COCTOSIHMU MPEAYCMOTPETh BCE BCTPEUAIOIINECS B PEATBHOM KU3HH
CUTYallUH.

[Ipeamer rpak1aHCKOTO IpaBa.

[Ipenmer oTpaciu mpaBa — 3TO KPYr OOIIECTBEHHBIX OTHOILIECHUH, KOTOpbIE OHAa
perynmpyer.

[IpenMeroM rpa’kJaHCKOTO IMpaBa SIBISIIOTCS HMYIIECTBEHHBIE OTHOILICHUS, a TaKkKe
CBSI3aHHBIC C UMYIIIECTBEHHBIMU JINYHbIC HEUMYIIIECTBEHHBIE OTHOIICHUSI.

B nmpeamMet rpaxaaHcKoro mpaBa BXOJST:

MMYIIECTBEHHBIE OTHOILICHHUS;

JUYHbIE HEUMYIIECTBEHHbIE OTHOIIEHUS, CBSI3aHHBIEC C UMYIIECTBEHHBIMU;

JMYHBIE HEUMYIIIECTBCHHBIE OTHOIICHHS, HE CBSI3aHHBIE C IMYIIECTBEHHBIMH.

Hmy1iecTBeHHBIE OTHOLICHHSI BKIIIOYAIOT B ce0sl:

BEIITHBIC,
00s3aTeIbCTBEHHEIE.
JInyHble HEMMYIIECTBEHHBIE NIPaBa, CBA3AHHBIE C MWMYLIECTBEHHBIMH — 3TO

OTHOIIIEHHUS, KOTOPbhIE BO3HHMKAIOT IO TIOBOJY HCIIOJIb30BaHMS OOBEKTOB HWHTEJUICKTYaJIbHON
COOCTBEHHOCTH. YKa3zaHHBbIE OOBEKTHI HOCSIT HEMAaTEPUAIbHBIM XapaKTep W B pe3ysbTaTe HX
CO3JaHUsI y aBTOpPAa BO3HHUKAIOT IPEXKJE BCEr0O HEUMYIISCCTBEHHBIE IpaBa Ha HMCIOJb30BaHUS
00BEKTa OTPEACIICHHBIM CITOCOO0M, TIPABO MOJYYCHHUS BOZHATPAKICHUSI.

.HI/I‘-IHI)IC HGI/IMYHIGCTBCHHI)IC OTHOHIICHUsA, HE CBA3aHHBIC C I/IMYHIGCTBCHHI)IMI/I — OTO
OTHOIIIEHHS, KOTOPbIe BO3HUKAIOT 110 IMMOBOIy HEMATEPHAIIbHBIX OJlar — HEOTUY)KIAEMbIX MPaB
CB00O0/]1 YesioBeKa (KU3Hb, 3/I0POBbE, YeCTh, JOCTOMHCTBO — CT. 150 'K P®). Takue 00beKTHI HE
MOTYT OBITh MPEAMETOM CIICTIOK, HE MOTYT Mepe1aBaThCs OT OAHOTO JIUIIA APYTOMY.

Oco0EHHOCTH cOCTaBa NMPEeAMETA I'PAKIAHCKOI0 IIpaBa

IToq wMyIIECTBEHHBIMH OOBIYHO TOHHMMAIOT OOIIECTBEHHBIC OTHOIICHUS, KOTOpPHIC
BO3HUKAIOT 10 TOBOJY pa3iMYHbIX MaTepHaJbHBIX Ojar, T. €. Bellel, paboT, yCIayr U HHOTO
MMYIIECTBA B IIUPOKOM CMBICJIE 3TOTO CJIOBA.




Hapsiny ¢ uMyIniecTBEHHBIMU OTHOLIEHUSIMHU TPAXKJIAHCKOE MPABO PETYIUPYET JIMUHBIE
HEMMYIIECTBEHHBIE OTHOIICHUS, KOTOPBIC TOJKHBI OTBEYATh CJICIYIONTUM TPEOOBAHMSIM:

MPeIMETOM ITHX OTHOIICHHH SBJISIOTCS HeMaTepuaabHble OJara - 4ecThb, JOCTOMHCTBO,
JIeNoBasi peryTalus, TOBapHbIM 3HAK, HAMMEHOBAHUE IOPUIMYECKOTO JIMIA, aBTOPCKOE
IIPOU3BENIEHUE U T. 11.;

OHU HEPA3PBIBHO CBSI3aHBI C JIMYHOCTHIO YYACTBYIOIIUX B HUX JIUIL;

HE3aBUCHMO OT HMX CBSI3M C HMYUIECTBEHHBIMH OTHOUICHUSIMU B HUX OTCYTCTBYET
HKOHOMHUYECKOE CO/Iep KaHHUE.

Kpome Toro, B coctaB mpeamera IpaXkJIaHCKOIO IpaBa BXOAAT M OTHOLIEHUS MEXITY
JUIAMU, OCYIIECTBIISIOMIMMHE MPETPUHUMATETBCKYIO IeATebHOCTh (203. 3 . 1 c1. 2 'K PD).

Uto kacaercss OTHOUIEHWH, OCHOBAaHHBIX Ha BJIIACTHOM IOJYMHEHUU OJHOW CTOPOHBI
JIPYroM, TO M0 OTHOUIEHHIO K HUM Ipa’kJJaHCKOE 3aKOHOJIaTEIbCTBO HE MPUMEHSIETCS, €CJIU UHOE
HE MPEAYyCMOTPEHO 3aKOHOAATENBCTBOM (II. 3 CT. 2).

Bonpoc o mpeamere rpaxaaHCKOro IpaBa HOCHT AMC-KYCCHOHHBIM Xapaktep. Psn
ABTOPOB TMOJNAralOT, YTO HEOOXOJUMO OTTPAHUYUTh HWMYIIECTBEHHBIE OTHOIIE-HUS OT
MaTepuaIbHbIX, IPOU3BOJICTBEHHBIX U 3KOHOMUYECKHX.

Bonee o6ocHOBaHHOUW MPENCTABISAETCS MO3HUIUS T€X aBTOPOB, KO-TOPHIE CUUTAIOT, YTO
MOHSITUS TPOU3BOJICTBEHHBIX, MaTepUaTbHBIX, SJKOHOMUYECKHX U UMYIIECTBEHHBIX OTHOIICHUMN
C pasHBIX CTOPOH OT-paXaloT pas3IMYHbIE CBOWCTBA OJHUX M TeX JK€ OOIIECTBEHHBIX
OTHO-ILICHUHM, BO3HUKAIOIIMX B IMPOLIECCE TMPOU3BOJCTBA, pacHpelesieHus, oOMeHa U
noTpeOJIeHUs] MaTepHUaIbHbIX OJar.

Paznuynble KpuTepuu TpeqIaraloTcs W A OTTPAaHUYEHHUS HUMYILe-CTBEHHBIX
OTHOIIEHUN, PETYJIUPYEMBIX TPaXAAHCKUM TMPaBOM, OT HMY-IIECTBEHHBIX OTHOIICHUH,
BXO/SIIIMX B TpeaMeTsl apyrux ortpacieit. Tak, I'.H. bparyce cnemumduueckunii npusHak
MMYIIECTBEHHBIX OTHO-IIEHUN, BXOMSIIUX B MPEAMET TPaXJAaHCKOTO IpaBa, yCcMaTpHUBAaeT B
MMYIIECTBEHHONW caMocToaTenbHOCTH UX cyOnekToB; C. C. Ajekce-eB — B HUMYIIECTBEHHO-
paclopsiAUTEIbHON CaMOCTOSITENIBHOCTH y4acT-HUKOB HMMYILIECTBEHHbIX OTHOWIEHHH A. B.
Jlo3opiieB B KadecTBE Ta-KOrO0 KPUTEpUs HUCHOIB3YyeT MpHU3HAK 000COOJIEHHOTO B 00OpoTe
umy-mectBa. FO.K. Toscroit cuurtaer, 4yTo B KayecTBE HMCKOMOTO TMpPU3HAKa BBICTYIAET
PaBEHCTBO YYaCTHUKOB UMYIIIECTBEHHBIX OTHOLIEHUH, pe-TyIUPYEMbIX I'PaXKIaHCKUM IIPABOM.

Meroa rpaxx/1aHcKoro npasa

Uro0bl OTrpaHUYMBATh NPEIMET TPakJAHCKO-TIPABOBOIO PEryJIMpOBaHUS OT Kpyra
OTHONICHUH, PETyJIUPYEMbIX HWHBIMH OTpAciasIMU TIpaBa, HEOOXOIUMO YYHUTHIBATH METOJ
IIPaBOBOTO peryJjiMpoBaHus. B Teopuu mpaBa 1moJ HUM ITIOHUMAETCS COBOKYIHOCTH IIPUEMOB U
Croco00B BO3JICHCTBUS Ha OOIIECTBEHHbIE OTHOIICHHS.

Beigensaror nsa MeToza mpaBoBOro peryJnpoBaHus:

METO/]I BJIaCTU U MOJYMHEHUS (METOJ CyOOpAMHAIIMH, UMIIEPATUBHBIN METO/);

METOJl  paBEHCTBA  YYaCTHMKOB  IPaBOOTHOLIEHUH  (METON  KOOpAMHALUH,
JTUCTIO3UTUBHBINA METON);

[lepBast pa3HOBUAHOCTH XapaKTepHa AJis MyOIMYHOrO IpaBa, BTOpas — Ui 4YacTHOTO,
B TOM YHCJI€ JUISl TPaXKAAHCKOTO.

OCHOBHBIMU IIPU3HAKAMH METO/A IPAXKAAHCKO-IIPABOBOIO PETYJINPOBAHHUS SABIISIOTCSA:

FOPUINYECKOE PABEHCTBO YYACTHUKOB IPakIAHCKUX IPABOOTHOIICHUN;

ABTOHOMMS BOJIM YYACTHUKOB;

MMYLIECTBEHHAsI CAMOCTOSTENIBHOCTh YYaCTHUKOB I'PAKIaHCKUX IPABOOTHOILICHU;

OcHOBHBIMU M HauOojiee BaXXHBIMH YepTaMH MeEToJa Ipa)kJaHCKO-IIPABOBOTO
PEryIMpPOBaHMS SBISIOTCS CIIETYIOLIHE:

1. PAaBE€HCTBO YYAaCTHUKOB I'paXXIaHCKUX OTHOLICHUU.



Hanpuwmep, npaBa Bcex COOCTBEHHHKOB 3allMIIAIOTCA paBHBIM oOpa3oM (1. 4 cr. 212
'K P®), 1. e. peub HAET O PaBEHCTBE IPABOBOIO IMOJIOKEHUS YYACTHUKOB TPa)KIaHCKOTO
oboporTa;

2. aBTOHOMHS BOJIM YYaCTHUKOB T'Pa)kJIaHCKO-TIPABOBBIX OTHOILIEHUH, O3Hayarouias
CHOCOOHOCTh U BO3MOXHOCTH JIMIIA CAMOCTOSITENIFHO M CBOOOAHO (hOpMHUPOBATH U MPOSIBIISATH
CBOIO BOJIIO. B ocHOBaHMM BO3HUKHOBEHHS OOJIbLICH YacTU OTHOIIEHUN MEXIY yYaCTHHUKaAMU
IpaXkIaHCKOT0 000pOTa JIS)KUT COTJIAIIEHHUE, T. €. UX HHUIIUATUBHBIA BOJIEBOH aKT;

3. UMYIIECTBEHHAs! CAMOCTOATEIBHOCTh YYACTHUKOB TPAKIAHCKUX MPABOOTHOLICHHI.
Tak, mpaBo o00jazaTh MMYIIECTBOM M COBEpIIATh CHACIKM C HUM BXOJAUT B COJEpKaHUE
npaBocniocoOHocTH rpakaannHa (ct. 18 'K P®). Uro kacaercst 0pUIMYECKOTO JIUIA, TO €ro
UMYIIECTBEHHass 000COOIEHHOCTh 3aKpeIUIeHa 3aKOHOAATEIeM B Ka4eCTBE KOHCTUTYUPYIOIIETO
nmpu3Haka (a63. 1 m. 1 ct. 48 'K PO);

4. 3amura HapyLIEHHbIX TIPaKJAHCKUX IpaB KaK Mepa BO3MOXKHOTO IIOBEJACHUS
YIOPaBOMOUYEHHOTO JIUIA. YYaCTHUKHU TPaKJAaHCKUX MMPABOOTHOIIEHUI UMEIOT paBHOE MPaBO Ha
3alIUTy U CBOOOJHBI B BEIOOPE KOHKPETHOM BO3MOKHOCTH 3aIIUTHI.

5. Tpaxk1aHCKasi OTBETCTBEHHOCTh XapaKTEPU3yeTCsl TEM, YTO UMEET KOMIIEHCAMOHHYIO
HaINpaBJIEHHOCTh, OTBEYAIONIYIO PUHIIMUITY ITOJIHOTO BO3MEILEHHs YOBITKOB WIIM Bpea.

DYHKIIMYU TPAKIAHCKOTO MPAB

I'paxkmanckoe mpaBO Kak COCTaBHAsg 4YacTh (RJIEMEHT) €IUHOW MPaBOBOM CHCTEMBI
00Ja1aeT NPUCYIIUMHU €My B 3TOW CUCTEME OCOOBIMU (PYHKIHSIMH (3a1a4aMH).

OcHOBHBIMU (YHKIUSIMU TPasKJAHCKOTO MpaBa SBISIOTCS:

peryisITUBHAS;

OXpaHUTEIbHAS.

- PerynaruBHas GyHKIMS TpaXkIaHCKOTO TIpaBa

Oco0eHHOCTBIO TPakIaHCKO-TIPABOBOTO PETYJIMPOBAHUS SBISETCS Mpe-o0ialaHue B
HEM PETYJSTHBHBIX 3a7a4 (B CpaBHCHHWH, HAmpuMmep, ¢ (QYHK-IUSIMH, BBITOTHICMBIMU
VTOJIOBHBIM MpaBoM). Ponb rpa’kgaHCKOro IMpaBa COCTOMT MPEXIE BCEro B PETyIWPOBAHUU
HOPMAJTBHBIX IKOHOMHUYECKUX OT-HOIICHHH, CKIIAILIBAIOIIMXCS B oOmIecTBe. MHaue roBopsi, OHO
UMEeT [e-JI0 HE CTOJbKO C MPaBOHAPYILICHUSMH, CKOJIBKO C OpraHu3alueil oObIY-HbIX
UMYIIECTBEHHBIX (M HEMMYIICCTBCHHBIX) B3aUMOCBsi3ell. VIMEHHO IMOATOMY OHO COJIEPKUT
MUHUMAJIBHOE KOJIMYECTBO HEOOXOAMMBIX 3aIpe-TOB U MAKCUMYM BO3MOKHBIX JJO3BOJICHUH.

Takum o00pa3zom, peryasTUBHAs (QYHKIHS TPaKIAHCKOTO IpaBa 3aKIIO-4aeTcs B
MPEIOCTaBIICHUU  YYaCTHHKAM  PErVIAMEHTUPYEMBIX  OTHOIICHHH  BO3MOXKHOCTEH — HX
CcaMOOpraHu3allii, CAaMOPETYJINPOBAHUS.

- OxpanurenbHast QYHKIHS TPAKIAHCKOTO MpaBa

OxpanutenbHas (yHKIUS TPaXITaHCKOTO MTpaBa KMEET NMEPBOOUYCPETHOM IICITBIO 3aIIUTY
MMYIIECTBEHHBIX M HEUMYIIECTBEHHBIX MHTEPECOB yUYaCT-HUKOB IpakAaHcKkoro obopota. OHa
HamnpaBlieHa Ha TOJJCPKAHUE MMY-IICCTBEHHOTO W HEUMYIIECTBEHHOTO COCTOSIHHS (CTaTyca)
TOOPOCOBECT-HBIX CYOBEKTOB B IOJIOKEHHH, CYLIECTBOBABIIEM J0 HApylIeHUs HX MpaB U
uHTepecoB. I[loaromy mo oO0memMy TpaBWily OHa peaM3yeTCs ITyTeM BOC-CTAHOBIICHUS
HApyLICHHBIX TMpaB JUOO KOMIIEHCALMUM MPUYMHEHHBIX [MO-TepHeBIINM YOBbITKOB. Ee
KOMIIEHCATOPHO-BOCCTAHOBUTENIbHAS ~ HAMpaBICH-HOCTh  OOYCIIOBJI€HA  TPEXAE  BCETO
OKBHBAJICHTHO-BO3ME3/IHOM, CTOMMOCT-HOW TIPHPOJION PETYIHPYEMBIX TOBAPHO-ICHEIKHBIX
OTHOILIEHUH.

BaxHbIil acleKT OXpaHUTEIBHON (YHKIIMH COCTaBISIET TaKXKe MperyNpe-ITuTeTbHO-
BOCIIMTaTeNbHas (TIPEBEHTHBHAsA) 3a/aya, COCTOSIas B CTUMYJIU-POBAHUU W OpraHU3alluu
TAKOTO TIOBEJCHHSI yYAaCTHUKOB PETYIMPYEMBIX OTHOIICHWH, KOTOPOE WCKIIOYAI0 OBl
HE0OOCHOBAaHHOE YIIEMIICHUE WU HAPYIICHUE 9y)KHX UHTEPECOB.

ITpuHIIMOEI TpaKIaHCKOTO IIpaBa




[lon mpaBOBBIMHM TPUHIMIIAMU ITOHMMAIOTCS OCHOBHBIE Hayaja, Hau-Oosee oOuue
PYKOBOJSIINE TIOJNOXKEHHUS] TpaBa, HMEIIIME B CHIYy HMX 3a-KOHOAATEIbHOTO 3aKpEIUICHUS
00111€00513aTENbHBINA XapakTep.

3Ha4YeHHUE NPABOBBIX IPUHIUIIOB:

OHHM OTpaXarT CYILIECTBO COAEP)KAHMS, COLMAIBHYIO HANpaBIECHHOCTb U TJIABHBIE
oTpacieBble 0COOEHHOCTH MPAaBOBOTO PErylIH-pPOBaHMs (3TO MO3BOJSET Jydlle MOHUMATh €ro
CMBICJI, IPAaBUJIBHO TOJIKO-BaTh U IPUMEHAITh KOHKPETHBIE ITPAaBOBbIE HOPMBI);

OHU JIOJDKHBl YUYUTHIBaTbCA IPH 00-HApyKEHHUH IpPOOEIOB B 3aKOHOJATEIbCTBE MU
IIPUMEHEHNHU IIPABOBBIX HOPM I10 aHAJIOTUU

IIpyHIMIIBI TPa’KkJaHCKO-TIPABOBOT'O PETYIMPOBAHUS:

MIPUHLIMI HEAOIYCTUMOCTH POU3BOJIBHOTO BMEIIATEILCTBA B YACTHBIE Jie-11a;

IIPUHLIAI FOPUAUYECKOTO PABEHCTBA;

MIPUHIUI HENPUKOCHOBEHHOCTH COOCTBEHHOCTH (KaK YaCTHOM, TaK U Iy0-JTHYHON);

MPUHIUI CBOOO/BI TIOTOBOPA;

MIPUHLINI JUCTIO3UTUBHOCTH;

IPUHIUIN OECTIPENSITCTBEHHOTO OCYIECTBICHHSI IPAXKIaHCKUX IIPaB;

MIPUHITUI 3apeTa 370yIOTPeOICHHS TPABOM;

MPUHIUI BCEMEPHOM OXpaHbl U CyZeOHON 3aIlUThl TPaKJaHCKHUX MPaB.

- IlpyHUMII HEIOMYCTUMOCTH NPOM3BOJIBHOIO BMEIIATENbCTBA B YaCTHBIE Je-Ja
XapakTepusyeT TpakIaHCKOe MpaBO Kak dYacTHoe mnpaBo. OH oOpallieH Mpexae BCero K
nyOJIMYHOM BJIACTH U €€ OopraHam, NpsSMOE, HENOCPEACT-BEHHOE BMEIIATEIBCTBO KOTOPBHIX B
YAaCTHBIE J€la, B TOM YHCJIE B XO35U-CTBCHHYIO NEATEIBHOCTh YYAaCTHUKOB HMMYILECTBEHHBIX
OTHOIICHUHA — TO-BapOBIIA/ICIbIIEB-COOCTBEHHUKOB, JOMYCTHMO TENeph TOJBKO B CIIydasx,
OpsSMO MIPESYCMOTPEHHBIX 3aKOHOM. B cdepe TMUHBIX HEMMYIIECTBEHHBIX OTHOLICHUN JTaHHBIN
IPUHLNI KOHKPETU3UPYETCS TaKKE B IOJOKEHUAX O HENPUKOCHOBEHHOCTH YaCTHOM >KU3HH, O
JUYHOU U ceMeiHoM TaiiHe rpaxaaH (c1. 23 u 24 Koncruryuuu PD).

- IIpyHIUD IOPUAMYECKOTO PABEHCTBA XapaKTEpU3YyeT IPABOBOE IOJIOKE-HUE (CTATYC)
YYaCTHUKOB I'PaXKIaHCKUX IPABOOTHOIIECHUN.

B rpaxxnanckom mpaBe MMEIOTCS 1 HEOOXOIUMBIC M3bATHS U3 HA3BaH-HOTO NMPHUHIIMIIA.
Tak, rpaXxJTaHCKHI 3aKOH MPEeAbABISIET NOBBIIEHHbIE TPEOOBaHUS K NPEANPUHUMATENISAM KaK K
npodeCCHOHATIBHBIM YYacTHU-KaM 000poTa W, Hao0OpOT, MPEIOCTABIISET JOTOIHUTEIHHBIC
IPaBOBBIE Ta-PAaHTUH I'PAKJAHAM-TIOTPEOUTEISIM.

- IIpyHIMT HEPUKOCHOBEHHOCTH COOCTBEHHOCTH, KaK YaCTHOW, TaK W IyO-JMYHOM,
O3HayaeT obOecredyeHue COOCTBEHHUMKAM BO3MOXHOCTH HCIOJIb-30BaTh NPUHAAJISKAIIEE UM
MMYILECTBO B CBOMX MHTEpEcax, HE OINAcasiCh €ro MPOU3BOJIBHOTO M3bATUS WU 3ampeTa Ju0o
OrpaHUYEHUIl B HCNONb-30BaHUU. O4eBUIHO (YHIAMEHTAJIbHOE 3HAUY€HUE AAHHOTO NPUHIMUIA
JUIsl  OpraHu3allid HMMYIIECTBEHHOTO 000pOTa, YYAaCTHUKM KOTOPOIO BBICTYNAIOT Kak
HE3aBUCHMBbIE TOBAPOBIaeiblibl. HUKTO HE MOXeET ObITh JIMIIEH CBOErO MMYILIECTBA MHAUE Kak
no pemenuto cyna (4. 3 crt. 35 Koncruryuuu P®), nmpuHATOMYy Ha 3aKOHHBIX OCHOBAHHUSX.
W3bsTe uMmyliecTBa B IMyOIMYHBIX HHTEpecax TakKe JOIyCKAaeTcs JIMLIb B IPSIMO
YCTAaHOBJIEHHBIX 3aKOHOM CIlyyasXx U C 00s3aTeJIbHON IpeABapUTENIbHON pPaBHOLEHHOU
KOMIIEHCAIINEH.

- IlpuHuun cBoGOJBI JOrOBOpa SBISETCS OCHOBONOJAraloIIMM IS Pa3BUTHUSA
MMYILECTBEHHOTO (Ipa)/J1aHCKOro) 00opoTa.

I'K P® Cratps 421. CBoO01a 1OTOBOpA

1. I'paxxaHe U 10opuAMYECKHE JIMIIA CBOOOHBI B 3aKJIFOUEHUH JI0TOBOPA.

[loHyXkaeHHE K 3aKJIIOUEHHUIO JIOTOBOpA HE JOIyCKAeTCs, 32 MCKIIOUEHUEM CIIydacs,
Korja o0s3aHHOCTh 3aKJIFOUUThH JAOTOBOP MpeaycMOoTpeHa HacTosumM KopekcoM, 3aKOHOM WU
JOOPOBOJILHO MPUHSATHIM 0053aTEIbCTBOM.

2. CTOpoHBI MOTYT 3aKIIOUUTh JIOTOBOP, Kak NPEAyCMOTPEHHBIH, Tak W HE
IPEIyCMOTPEHHBII 3aKOHOM WJIM HMHBIMH IIpaBOBBIMH akTamM. K  goroBopy, He
MIPEyCMOTPEHHOMY 3aKOHOM WJIM WHBIMHU TPAaBOBBIMH aKTaMH, NMPH OTCYTCTBUU IMPU3HAKOB,



yKa3aHHBIX B IyHKTe 3 HacTOsIIed cTaThM, NpaBuWia 00 OTAEIbHBIX BHUAAX JOTOBOPOB,
MPEyCMOTPEHHBIX 3aKOHOM WJIM HMHBIMU IPaBOBBIMU AaKTaMH, HE NPUMEHSIOTCS, UYTO HeE
UCKIJIIOYAeT BO3MOXXHOCTH NMPUMEHEHMs MpaBuil 00 aHaloOrMu 3akoHa (IMyHKT 1 crateu 6) K
OTJEJIbHBIM OTHOILIEHUSAM CTOPOH I10 IOTOBOPY.

3. CTOpOHBI MOTYT 3aKJIIOUUTh JOTOBOP, B KOTOPOM COAEPHKATCS 3JIEMEHTHI Pa3IU4HbIX
JIOTOBOPOB, IPETYCMOTPEHHBIX 3aKOHOM MM WHBIMM IIPABOBBIMHU aKTaMH (CMELIaHHBIN
porosop). K oOTHOmIEHMSIM CTOPOH 1O CMEUIAHHOMY JOTOBOPY IPUMEHSIOTCS B
COOTBETCTBYIOIIMX YaCTSAX IpaBWia O JOrOBOpax, 3JIEMEHTHl KOTOPBIX CoOJiepXKaTrcs B
CMEIIAaHHOM JIOTOBOpE, €CIM HHOE HE BBITEKAET W3 COIVIAIIEHHWS CTOPOH WM CyIECTBa
CMEILIaHHOT'0 1I0r0BOpA.

Hanpumep, o00-masi meiap A0roBopa Ha H3TOTOBIIEHHE, TOCTaBKY M YCTa-HOBKY
000pyI0BaHUS, SIBJISIOILEIOCS CMELIAHHBIM M CO-JI€PKAILero 3JIEMEHThI I0rOBOPOB MOApsAa U
IIOCTaBKH, COCTOMT B TMOJIYYEHMHM IIOKYIIATEJIEM-3aKa3dYMKOM TOTOBOIO K 3KCIUTyaTalluu
000pyI0BaHHUS U MJIAThI TOCTABLIIMKOM- ITOAPSAUYNKOM.

4. YcnoBus 10roBopa ONPEENSIFOTCS 10 YCMOTPEHUIO CTOPOH, KPOME CIIy4aeB, Koraa
COJICpKAHUE COOTBETCTBYIOUIETO YCJIOBUS TPEANUCAHO 3aKOHOM WIM HWHBIMU IIPaBOBBIMU
aktamu (cratbs 422).

B ciywasx, korma ycioBHe JOroBopa IpeayCMOTPEHO HOPMOM, KOTOpasi MPUMEHsETCs
IIOCTOJIbKY, TOCKOJIBKY COIJIAIIEHUEM CTOPOH HE YCTaHOBJIEHO MHOE (IMCIIO3UTHBHAs HOPMA),
CTOPOHBI MOTYT CBOUM COIJIALLIEHHEM HCKJIIOYUTh €€ MPUMEHEHHE OO yCTaHOBUThH YCIIOBHE,
OTJIMYHOE OT MNPEAYyCMOTpEHHOro B HeW. [Ipu OTCYTCTBMM Takoro COIJIALIEHHsI YCIIOBUE
JIOrOBOPA OIpPEEIIAeTCs] JUCTIO3UTUBHON HOPMOIA.

5. Ecnu ycnoBue AOroBOpa HE OMPENEIEHO CTOPOHAMH WM JTHCHO3UTHUBHOM HOPMOM,
COOTBETCTBYIOIME YCIOBHS ONPEAEIISAIOTCS 00bIUasiMU, IPUMEHUMBIMHU K OTHOIIEHUSIM CTOPOH.

- IlpuHUMD JOUCHO3UTUBHOCTH B TPAXKJAHCKOM IIPaB€ O3HAYAET BO3MOXK-HOCTb
YYaCTHUKOB PEryJHPYEMBIX OTHOIIEHHH CaMOCTOATENBHO, IO CBO-€MY YCMOTPEHHIO M B
COOTBETCTBUH CO CBOMMH WHTEPECAMHU BBIOUPAThH Ba-PHAHTHI COOTBETCTBYIOIIETO MOBEACHUSI.

- [IpuHuun OecnpensTCTBEHHOIO OCYILECTBIEHUS TPAXKAAHCKUX IPaB IpeJ]-TIojaraet
yCTpaHEHUE BCAKUX HEOOOCHOBAHHBIX IIOMEX B pa3BUTHH Tpaxk-JaHcKoro obopora. OH
KOHKPETU3UPYETCs, B YACTHOCTH, B CBOOOJIE MpEI-NPUHUMATEIBCKON U NHOW HE 3alpelieHHON
3aKOHOM JKOHOMHUYecKoi pes-tenpbHOocTH (cT. 34 Konctutymmm P®), a Takxke B cBoOome
nepeMeIleHHsl 10 POCCUIICKON TEeppPUTOPUH TOBAPOB, YCIYr U (UHAHCOBBIX cpelacTB (1. 3 cT. 1
I'K), xapaktepusyolieil cBo60ly UMYILIECTBEHHOT0 000poTa.

3aKOHOM MpH 3TOM MOTYT YCTAHABIMBATbCSA JIMIIb HEKOTOPbIE HEOO0XO-IUMbIE B
oOlIecTBeHHbIX  (MyOJMYHBIX) HMHTEpecax OrpaHUuYEHUs, HalpuUMep, JULEH3UPOBAaHUE
OTIENBHBIX  BUAOB  MPEIIPUHUMATENbCTBA,  3allPeT  MOHO-NOJIM3ALMU  PbIHKA  WIH
HeZI00POCOBECTHOM KOHKYPEHIIMH U T.II.

- [Ipunuun 3anpera 3n0ynorpedaenus mpasom (1. 1 ct. 10 I'K) MoxxHO cuntath 001MM
U3BATUEM («TEHEPaJIbHOW KIIAay3yJIOi», UM OrOBOPKOM) M3 OOIIMX YaCTHONPABOBHIX Hayal. B
COOTBETCTBUM C HUM HCKJIIOYaeT-csi Oe3rpaHuyYHas cBOOO/Ja B HCIOJIBb30BAHUU YYAaCTHUKAMU
Ipa)/1aHCKUX IIPABOOTHOLIEHUH UMEIOIINXCS Y HUX NpaB. JlaHHBINA IPUHLIKII JIEKUT U B OC-HOBE
OOBSBIICHUS HEJCHCTBUTEIBHBIMH KaOAIBHBIX M HEKOTOPBIX ApYyrux caeiok (ct. 169 u 179 I'K).

Cnenka Ha KpaliHe HEBBITOJHBIX YCIOBHSIX, KOTOPYIO JIMIO OBUIO BBIHYXJIEHO
COBEpPLINTh BCJIEJICTBUE CTEUEHHUS TSDKENBIX OOCTOSITENBCTB, YEM Jpyras CTOpOHa
BOCIIOJIb30BaNach (KabajabHas clienka), MOKET ObITh NMPHU3HAHA CYAOM HEIEHCTBUTEIBHON IO
HCKY MOTEPIIEBIIETO.

- IlpuHnun BceMepHOM OXpaHbl U CyJIeOHOM 3aIIMThl TPAKAAHCKUX NPaB B IE-JIOM
XapaKTepu3yeT  IMPaBOOXPAHUTENbHYIO  (yHKUMIO  (337ady)  Ipa)KAaHCKO-IIPaBOBOIO
pETyJINPOBaHMUS. I'paxnanckoe IPpaBo COJIEPIKUT OoubIION MHCTPYMEHTApUI
MIPABOOXPAHUTENBHBIX CPEJCTB, MO3BOJISIIONIMX €ro cyObekTaMm 3(()EKTUBHO OXpaHSTH JHOObIE
CBOM IIpaBa M 3akoHHbIEC UHTEpecH (cT. 11-15 I'K).



Cucrema rpa)kJIaHCKOT o IpaBa

Ilon cucremoii mpaBa B TEOpUHM IpaBa I[OHUMAETCS BHYTPEHHEE CTPOEHHUE IIpaBa,
JIEJIEHHE ero Ha OTpaciiv, MOAOTPACIU U MPABOBbIE MHCTUTYTHI B COOTBETCTBUU C MPEIMETOM U
METOZOM MpPaBOBOro peryiupoBanus. IIpu 3Tom ocobo cieayeT MOAYepKHYTh, YTO CHUCTEMa
npaBa 00yCJIOBIMBAET CUCTEMY 3aKOHOIATENILCTBA U HEPA3pHIBHO C HEHl CBs3aHa.

Cucrema rpaxaaHcKoro npasa Kak OTpaciy IpaBa - 3TO BHYTPEHHEE CTPOCHHUE TaHHOM
OTpacJiy U MpaBa, €AMHCTBO BXOAIIUX B HEe B3aUMOCBSI3aHHBIX MOJIOTpaciiel U HHCTUTYTOB.

ITonoTpaciaps rpa’kJaHCKOTO MpaBa - 3TO KOMIUIEKC IPABOBBIX HOPM, PETYJIHPYIOIIUX
OJIHOPOJHBIE TPYIIIbI OTHOIIEHUI U UMEIOIIUX CBOU OOIIHE MOJIOKEHHUS.

B poccuiickom 3aKOHOJATENBCTBE B HACTOSLIEE BpEMS NPUHATO BBIACNIATH IATh
MOJ0TpAaCIICH:

Bemrnoe mpaBo, odopmIsioniee MPUHAAICKHOCTh BElIeH (MMyIIecTBa) YYaCTHHKAMU
MMYIIECTBEHHBIX OTHOLIEHU B KayecTBE HEOOXOIMMOM MpEeAnochUIKA M pe3ysbTara
UMYIIECTBEHHOTO 000pOTa;

OO6s3arenbcTBEHHOE TIPaBo, odopmiIsioniee COOCTBEHHO HMMYIIECTBEHHBIN 000poT. B
CBOIO OUEPE]b OHO PA3/EIAETCS HAOTOBOPHOE U JEIMKTHOE MPaBO, UMEs IIPH 3TOM €IUHYIO IS
HUX coOcTBeHHYI0 OO6myio dacths. JloroBopHble o0s3aTenbeTBa Aanee auddepeHIpyoTces Ha
TpyNIbl  00s3aTENBCTB 10 TIepeade HMMYIIECTBA B BEIIHOE IPaBO, B IMOJb30BAHUE, II0
BBITIOJTHEHHIO padoT, M0 OKa3aHUIO YCIIYT, IO COBMECTHOM JAEITEILHOCTH U T.1I.;

WckmrounTenbHple  MpaBa,  OXBAaThIBAIOIIME  MHCTUTYT  TaK  Ha3bIBaeMOil
MHTEIJICKTYyallbHOM COOCTBEHHOCTH (TpaBa, O(OPMIISAIONIME TPUHAUIEKHOCTh U PEKUM
UCTIOJIb30BaHUSl HEMAaTepHalIbHBIX OOBEKTOB, SBISIOUIMXCS PE3yJNbTaTaMH  TBOPYECKOU
JEeSTeIbHOCTH, MPOU3BEACHUN HAyKH, JUTEPaTyphl U MCKYCCTBA, M300pETEHHI M MOJIE3HBIX
Mojened ®W T.I.) M HMHCTHTYT TaK Ha3bIBAa€MOW IPOMBIIIJICHHOHM COOCTBEHHOCTH
(ycTaHaBIMBaIOIMIUN MPABOBOM PEKUM MPOMBIIIIICHHBIX 00pa31oB, (GMPMEHHBIX HAMMEHOBAHUH,
TOBapHBIX 3HAKOB U T.I1.);

Hacnenctsennoe mpaBo, peryiaupyloniee Mepexo]l HMYIIEeCTBa B CIIy4ae CMEpTH
rpaxaaH K JpyruM JULaMm:

3amuTa HeMaTepuadbHBIX (JIMYHBIX HEUMYIIECTBEHHBIX) Onar (4ecTH, JOCTOMHCTBA U
JICNIOBOMl  penyTalMM TpakJaH U IOPUAMYECKUX JIML, OJKU3HH, 3J0pOBbS U JIMYHOMU
HENPUKOCHOBEHHOCTH Tpak/laH, MX YaCTHOM JKU3HU U T.I1.).

B cBo1o ouepenp nepeuncieHHbIe MOA0TPACTN JENIATCS HA HHCTUTYTHI - COBOKYITHOCTH
HOPM, PETYJIHPYIOIIUX MEHEe KPYIHbIE OJTHOPOAHBIE IPYIIbl OOMIECTBEHHBIX OTHOIIEHUH. Tak,
B MOAOTPACAM BELIHBIX IpPaB MOXHO BbLACIUTh HHCTUTYTHl IIpaBa COOCTBEHHOCTH,
OTPaHMYEHHBIX BEIIHBIX IPaB, BEIIHO-TPABOBBIX CIOCOOOB WX 3alUThl, a B TMOJOTPaciu
0053aTeIbCTBEHHOTO JOTOBOPHOIO MpaBa — MHCTUTYTHI OT/EIbHBIX JOTOBOPHBIX 00SI3aTENILCTB
(KyTITU-TIpOIaXKu, apeH/Ibl, MOAPAIA U T.1.).

WucTuTyTHl pasnensiorcs Ha eme Oosee ApOOHBIC, MEIKHE COBOKYITHOCTH HOPM -
CyOUHCTHUTYTBI, KOTOpPbBIE, OJHAKO, TOXXE COXPAHSIIOT EIWHCTBO M OJHOPOJAHOCTH CBOETO
npeamera. Hampumep, HHCTUTYTBI JOTOBOPHBIX O0SI3aTEIBCTB PA3ZCISIOTCS Ha CyOWHCTUTYTHI,
OXBAaThIBAIOIIME IMpaBWiIa 00 OTIEIbHBIX WX PA3HOBUIHOCTAX (MHCTUTYT JOTOBOpa KYIUIH-
MPOJaKU — Ha CYOMHCTHTYTHI PO3HUYHOU KYIUIU-TIPOAAXKU, MOCTaBKU, KOHTPAKTAIUU U T.II.;
MHCTUTYT JIOTOBOPA apeH/Ibl — Ha CYOMHCTUTYTHl IIPOKATa, apeHbl TPAHCIIOPTHBIX CPENCTB,
OpeanpusATHiA, GUHAHCOBON apeH/bl U T.J.). MHCTUTYTHI U CyOMHCTUTYTHI TOXE MMEIOT 00Iue
MOJIO’KEHUS1, CBUIETEIBCTBYIOIINE O FOPUANUECKON OJJHOPOIHOCTH OXBATHIBAEMBIX UMH HOPM.

Kpome Toro, rpaxaaHckoe mpaBo AenuTcs Ha JBe yacTh — OOmryro 1 OcoOeHHyIo.
Hopwmsl, BxintoueHHble B OOLIyI0 4acTh, UMEIOT 3HAUEHUE JJISl BCEX MOAOTpaciell, BXOASIIUX B
Ocob6ennyto yacTb. Takum 00pa3oM, cucTeMa rpaXkJIaHCKOTO MPaBa TaKOBa:

OO01as yacTh:

BBEJCHHE B TIpa)XJaHCKOE TpaBo (TMOHATHE OTPACiAM INpaBa, IPeIMET, METOJBbI,
MIPUHIIMIIBI, CUCTEMA, UICTOUHUKH IPa)KAaHCKOTO MpaBa);



CYOBEKTHI U OOBEKTHI TPAXKIAHCKOTO 000POTa;

IPaXKTaHCKOE TIPABOOTHOIICHHE;

BO3HHUKHOBEHHUE, OCYIIIECTBICHHE U 3alIUTa TPAKIAHCKUX MIPAB.

OcoOeHHas 4acTh:

BEI[HOE TMpaBo (OGopMISIET NPUHAMIC)KHOCTh BelIeld (MMYIIECTBA) YYaCTHHKAM
MMYILECTBEHHBIX OTHOILIECHUH);

00s13aTeNIbCTBEHHOE MPaBo (0(opMIIIeT COOCTBEHHO UMYIIIECTBEHHBIN 000POT);

UCKITIOYUTENIbHbIE TMpaBa, O(QOpPMIISIONINE IPAaBOBOE PETYJIUPOBAHHE PE3YJIHTATOB
TBOPUYECKOH JIeATETHHOCTH (MHTEIUIEKTyalbHast COOCTBEHHOCT);

HACJIEICTBEHHOE MPaBo (PETyIupyeT Mepexo]] UMYIIECTBa B CIIy4yae CMEPTH IPakJaH):

JTUYHBIE HEUMYIIECTBEHHBIC MpaBa (3alllUTa YeCTH, TOCTOMHCTBA, JIEIOBOM penmyTaluu,
’KHU3HU, 3710POBbsI IPAXKIaH, HEMPUKOCHOBEHHOCTh YACTHOM M JIMYHOM JKU3HH).



